2

PROVINCIAL ASSEMBLY OF THE PUNJAB

Bill No.49 of 2011

THE PUNJAB PUBLIC DEFENDER SERVICE ACT 2007 (REPEAL) BILL 2011
A
B i l l
to repeal the Punjab Public Defender Service Act 2007 (XIV of 2007).


Whereas it is expedient to repeal the Punjab Public Defender Service Act 2007 (XIV of 2007);

It is enacted as follows:-
1.
Short title and commencement.– (1) This Act may be cited as the Punjab Public Defender Service Act 2007 (Repeal) Act 2011.


(2)
It shall come into force at once.
2.
Repeal of the Act XIV of 2007.– The Punjab Public Defender Service Act 2007 (XIV of 2007) is hereby repealed.
STATEMENT OF OBJECTS AND REASONS

The Punjab Public Defender Service Act 2007 was enacted in 2007; however, for numerous constraints, it was neither implemented by the then Government nor has its implementation been found feasible or in public interest inter alia for the following reasons:-

i)
‘Free legal aid’ is an assigned function of the Pakistan Bar Council and the Provincial Bar Councils in terms of section 9(2), section 13(1)(la) of the Legal Practitioners and Bar Councils Act 1973 (Federal Law) and the Pakistan Bar Council Free Legal Aid Rules 1999. Assumption of the same function by the Provincial Government would not only involve unnecessary duplication, it might have the effect of impinging on the functions of the Bar Councils: the legal fraternity is likely to resent the move.

ii)
Instead of creating a Public Defender Service in public sector, it appears more appropriate to motivate and facilitate the Bar Councils to institutionalize the scheme of free legal aid for the indigent. Moreover, in the given situation, the Public Defender Service in the public sector may not inspire confidence in the litigant public.

iii)
Even otherwise, there is no immediate need to raise the Defender Service. In criminal cases, the courts are already empowered to engage a private Advocate at state expense to defend an accused person in case he is himself unable to do so. In civil cases, there is a provision of filing a suit, with the permission of the court as pauper.

iv)
The Act embodies vague and equivocal definition of an “indigent person”: the expression has been defined to mean a person, convict or accused who cannot afford to engage an Advocate to represent him at any stage of a case in a court. The law does not contain any criterion or standard objectively to determine, on fair basis, the deserving indigent litigants. Section 14 provides that an indigent person may apply to the Government, the Chief Public Defender or the District Public Defender along with an affidavit requesting the authority to provide him legal cover through Public Defender Service. In case a person is in jail or in police custody, even the affidavit is not required. The law further mandates that on receipt of the application, with or without affidavit, no further inquiry regarding the determination of ‘indigency’ will be made and the legal service will be provided to him as of right. Such equivocal provisions are likely to open a flood gate of demands even from the litigants who may not be indigent persons, and significantly increase frivolous litigation.

v)
The implementation of the law involves unspecified financial implications which are significantly to increase with time: in the given situation of serious financial constraints, the Provincial Government is not in a position to make provision for the inordinate additional financial load. In fact, incurring such a huge expenditure by diverting funds from the public welfare projects and developmental activities would not be appropriate and would deprive the masses of their right to welfare projects to benefit a small fraction of litigating public.

vi)
In July 2009, the Federal Government also promulgated a similar law through an Ordinance. That Ordinance was subsequently re-promulgated in October 2009. The latter Ordinance, too, having completed its life, is no longer in the field. The Federal Government, possibly for the above mentioned difficulties and constraints, did not implement the law; rather, it allowed the law to die its natural death.

For the above reasons, it has been decided in public interest to repeal the Act; hence this Bill.
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